
IN THE COURT OF MUNSIFF CUM JUDICIAL MAGISTRATE FIRST CLASS AT TIHU 

DISTRICT: NALBARI 

 

G.R. Case No. 112/16 

U/S 392/323/34 IPC 

 

       State of Assam 

     -vs- 

        Sri Brajen Das @ Biraj Das & anr 

..... Accused persons 

 

Present: Sri Anurup Bordoloi, AJS 

    Munsiff cum JMCF, Tihu.  

 

Advocates appeared: 

For the State : Mr. P. Barman, A.P.P.    

For the Defence : Mr. N. Bharali, 

Mr. P. Talukdar,  

Mr. B.N. Kakati, Advs.  

 

Dates of Evidence   :  27.07.17, 07.08.17, 24.08.17, 07.09.17, 18.04.18 

Date of Argument  :  19.5.18 

Date of Judgment   :  21.5.18 

 

J  U  D  G  M  E  N  T 

1.   Prosecution case, in brief, is that one Sri Lachit Medhi lodged an ejahar 

before the Officer-in-Charge, Tihu P.S. on 12.09.16 alleging inter-alia that on that 

day at about 09.15 PM the informant was returning home from Tihu on his 

motorcycle when the accused persons namely Brajen Das @ Biraj Das and Tapan 

Das stopped his motorcycle near Uttar Kathalmura and demanded money from 

the informant. When the informant refused to give money to the accused 

persons, one of the accused persons floored the bike of the informant and when 

the informant tried to lift up his bike, the other accused person hit him on his 

head with a sharp weapon as a result of which the informant fell down. When 

one of the relatives of informant reached the spot and saw the incident, the 



 

 
 

accused persons snatched Rs. 15,000/- from the pocket of the informant and fled 

away. Thereafter, the said relative of the informant took him to the hospital. 

Hence, the case. 

2.   On receipt of the ejahar, Tihu P.S. Case No. 112/16 U/S 392/324/34 

I.P.C. was registered and investigated into. On perusal of the case record it is 

found that the I/O of the case has filed the charge-sheet U/S 392/323/34 IPC 

against the absconders Brajen Das @ Biraj Das and Tapan Das. Later, the 

accused persons were arrested by Tihu P.S. and remanded to judicial custody 

vide order dated 17.3.17 and 2.5.17. The court vide order dated 17.3.17 and 

11.5.17 released the accused persons on bail. On 17.5.17 the accused persons 

appeared before court and copies were furnished to the accused persons u/s 207 

CrPC. Accordingly my predecessor-in-office had framed charge U/S. 392/323/34 

IPC vide order dated 12.6.17.  

4.   In support of its case, prosecution side examined 6 (six) witnesses. The 

accused persons were examined U/S 313 Cr.P.C. wherein they took the plea of 

denial. Defence has examined no witness.   

5.   I have heard arguments of the learned counsels for both the sides at 

length, gone through the case record and perused the evidence carefully.                                                       

 

POINTS FOR DETERMINATION ARE: 

6. (i) Whether the accused persons on 12.09.17 at about 9.15 PM at 

Uttar Kathalmura, under Tihu P.S. in furtherance of their common intention, 

committed  robbery of Rs. 15,000/- by forcefully taking away the same form the 

possession of Sri Lachit Medhi by assaulting him, and thereby committed an 

offence punishable U/S 392/34 IPC? 

(ii) Whether the accused persons on the same date, time and place 

above, in furtherance of their common intention, voluntarily caused hurt to Sri 

Lachit Medhi and thereby committed an offence punishable U/S 323/34 IPC? 

 

DISCUSSION, DECISION AND REASONS THEREON: 

7. Before going to decide the points for determination, let me describe the 

evidence in brief. P.W.1, Sri Lachit Medhi, has stated in his evidence that he had 

lodged the FIR against the accused persons. The incident took place on 

12.09.2016 at about 9.00-9.15 PM. When P.W.1 was returning home after 

collecting society money, the accused persons stopped the bike of the PW 



 

 
 

1/informant on the way to Uttar Kathalmura and demanded money from him. 

When P.W.1 refused to give money, accused Tapan Das kicked the bike and 

floored it. When P.W.1 tried to lift the bike, the accused persons hit P.W.1 with a 

sharp weapon as a result of which P.W.1 sustained injuries on his left eyebrow 

and nose and blood oozed out from the nose of P.W.1. Thereafter the accused 

persons snatched away Rs. 15,000/- from PW -1.  Around two three persons 

came to the place of occurrence and took P.W.1 to P.S.  From P.S. P.W.1 was 

taken to Tihu Hospital for treatment.  Police seized a red color t-shirt and a 

handkerchief from P.W.1.  P.W.1 signed on the seizure list.  P.W.1 saw the 

seized t-shirt and the handkerchief/handkerchief/napkin in the Court on the day 

of his deposition.  Ext.1 is the ejahar, Ext.1(1) is the signature of P.W.1, Ext.2 is 

the seizure list, Ext.2(2) is the signature of P.W.1, M.R. Ext.1(A) is a red coloured 

t-shirt and M.R. Ext.1(B) is a handkerchief. 

8. In his cross-examination, PW 1 has stated that he does not know the 

name of the person who wrote the FIR. P.W.1 lodged the FIR on 12.09.16 at 

about 11 pm. The amount of Rs. 15,000/- which was snatched away from PW 1 

was in the denomination of Rs. 500/- notes. At the time of incident PW 1 had a 

total amount of Rs. 18,530/- in his money bag out of which there were two 2000 

rupee notes and the rest were 500 rupee notes.  It is not a fact that P.W.1 has 

not stated before investigating officer that he was returning home after collecting 

society’s money, when P.W.1 refused to give money Tapan Das kicked his bike 

and floored it, when he was trying to lift the bike the accused persons hit P.W.1 

with a sharp weapon, P.W.1 sustained injuries on his eyebrow and nose and 

blood oozed out from his nose. It is not a fact that the accused persons did not 

demand money from P.W.1. It is not a fact that the accused persons did not take 

money from P.W.1.  It is not a fact that P.W.1 sometimes used to demand 

money from the accused persons.  It is not a fact that on the day of the incident, 

the accused persons did not assault P.W.1. It is not a fact that P.W.1 sustained 

injuries after falling down from his bike.  

9. P.W.2, Sri Dhiraj Medhi, has stated in his evidence that he knows the 

informant and the accused persons. The incident took place in the month of 

September, 2016 at about 9.00 PM. While P.W.2 was returning home from 

Kathalmura Chowk he saw that a dispute took place between the accused 

persons and PW 1/informant at Tiniali Chowk. Accused Tapan Das floored the 

bike of the informant.  Then the accused persons fled away after assaulting PW 



 

 
 

1.  When P.W.2 tried to catch them, he saw that the informant sustained injuries 

on his eyebrow. P.W.2 along with another person took PW 1 to P.S and after that 

to Tihu Hospital.  Police seized a t-shirt and a handkerchief/handkerchief/napkin 

in-front of P.W.2 and he signed on the seizure list.  Ext.2 is the seizure list and 

Ext.2(2) is the signature of P.W.2. At the hospital PW 1 said that Rs. 15,000/- 

was missing from his pocket.   

10. In his cross-examination, PW 2 has stated that PW 1 is his uncle. It is not a 

fact that P.W.2 has not stated before investigating officer that at the time of 

incident he was returning home, dispute took place between the informant and 

the accused persons, accused Tapan Das floored the bike of the informant and 

the accused persons assaulted PW 1.  P.W.2 has not seen the accused persons 

taking Rs. 15,000/- from the informant.  At that time no other persons was 

present at the place of occurrence. It is not a fact that P.W.2 has given false 

evidence as PW 1 is his uncle.   

11. P.W.3, Dr. Tapan Talukdar, has stated in his evidence that on 12.09.16 

he was at Tihu C.H.C as Senior Medical and Health Officer.  On that day, at about 

10:05 PM, PW 1 was escorted by S. Barman, H.G. Tihu P.S for treatment. Upon 

examination, P.W.3 found the following injuries : 

(i) A linear cut injury seen over left upper eye brow of the size of 2 cm long 

and 0.5 cm deep and active bleeding was present. Two numbers of stitches were 

given.  Injury was fresh. 

(ii) Swelling over nasal bridge seen, tenderness was present on palpation and 

mild bleeding was present from right nostril.    

  PW 1 was referred to SMK Civil Hospital for getting done the X-ray 

of his nasal bone. As per the clinical examination of PW 1 done by PW 3, the 

injuries found on PW 1 was simple and caused by blunt object. Ext.3 is the 

medical report and Ext.3(1) is the signature of P.W.3. 

12. In his cross-examination, PW 3 has stated that he has not mentioned 

the police case number and requisition number in the medical report. Since 

P.W.3 had not received any X-ray report, the final diagnosis could not be given in 

the medical report. The injuries found on PW 1 might also have been caused by 

falling over hard substance.  

13. P.W.4, Sri Dimbeswar Kalita, has stated in his evidence that he knows 

the informant.  P.W.4 knows the accused from the day of the incident. The 

incident took place on 12.09.16 at about 9.00-9.30 PM.  When P.W.4 was coming 



 

 
 

from Kaskuri to Nannattary he saw accused persons hitting PW 1 with something 

in the light of his bike. Blood was oozing out from the nose and forehead of PW 

1. PW 1 went to PS and then to hospital. PW 1 also told PW 4 that Rs. 15,000 

was missing from his pocket. 

14. In his cross-examination, PW 4 has stated that at the time of incident, 2 

boys were also present there at the place of occurrence. When P.W.4 reached 

the place of occurrence, there were 4 persons there including P.W.4. From a 

distance of about 10 feet, PW 4 saw the accused persons assaulting PW 1. P.W.4 

does not know which of the accused person assault PW 1. Accused persons 

assaulted PW 1 with an iron rod. PW 1 came on a four wheeler vehicle and PW 4 

came on a bike. It is not a fact that P.W.4 has not stated before police that he 

knows the accused from the date of the incident and the incident took place on 

12.09.16 at about 9.30 PM.  P.W.4 has not seen the accused persons taking Rs. 

15,000/- from PW 1.  It is not a fact that P.W.4 has not seen the incident and 

gave false evidence on the day of his deposition.   

15. P.W.5, Sri Victor Kalita, has stated in his evidence that he knows the 

informant and the accused persons.  The incident took place at night about 1 

year ago from the date of his deposition.  On the next day of the incident, police 

went to the house of PW 1 and seized a t-shirt and a handkerchief/napkin in-

front of P.W.5 and he signed on the seizure list.  Ext.2 is the seizure list and 

Ext.2(3) is the signature of P.W.5.  P.W.5 has seen the seized materials in the 

Court on the day of his deposition.   

16. In his cross-examination, he has stated that police seized the materials 

about 2 days after the day of the incident.  P.W.5 does not remember the date of 

seizure.   

17. P.W.6, SI Bhaskar Kalita, has stated in his evidence that on 

12.09.16 PW 1 had lodged an ejahar. At that time P.W.6 was the O/C of Tihu 

P.S. and such he registered the case and started the investigation. The incident 

took place at 9.30 PM.  P.W.6 examined the informant and some witnesses on 

that night the incident. But, P.W.6 has not visited the place of occurrence that 

night.  P.W.6 took the informant to hospital that night.  Next day P.W.6 visited 

the place of occurrence, drew the sketch map and recorded the statements of 

witnesses.  Accused persons were not found at that time. On 29.09.16 P.W.6 

collected the medical reports from Tihu FRU.  Thereafter, P.W.6 got transferred 

and as such handed over the case to Jugananda Boro who submitted charge 



 

 
 

sheet U/S. 392/323/34 IPC. P.W.6 seized one red colored t-shirt with blood stain, 

1 orange white dotted handkerchief with blood stain from the informant.  Ext.2 is 

the seizure list, Ext.2(3) is the signature of P.W.6, Ext.4 is the sketch map, 

Ext.4(1) is the signature of P.W.6, Ext.5 is the charge sheet and Ext.5(1) is the 

signature of SI Jugananda Boro. 

18. In his cross-examination, PW 6 has stated that he registered the case 

against Brajen Das and Tapan Das. However, in the charge sheet investigating 

officer has written Biraj Das and Tapan Das as absconders.  P.W.6 sent the 

victim to hospital after giving requisition.  P.W.6 had not sent the M.R. Exhibits to 

confirm whether the blood stain was of humans or animals. P.W.1 had not stated 

before P.W.6 that he was going home after collecting society money. P.W.1 had 

not stated before P.W.6 that when P.W.1 refused to give money to the accused 

persons, accused Tapan Das kicked the bike and the bike fell down.  P.W.1 had 

not stated before P.W.6 that when P.W.1 was lifting up the bike, the accused 

persons hit P.W.1 with a sharp object.  But, P.W.1 had stated before PW 6 that 

one of the accused persons hit P.W.1 with sharp weapon.  P.W.1 had not stated 

before P.W.6 that he got injured above his eyebrow and on his nose.  P.W.2 had 

not stated before P.W.6 that when P.W.2 was going home, he saw accused was 

assaulting P.W.1.  It is not a fact that P.W.6 has not investigated the case 

properly. 

19. The summary of prosecution evidence is that, PW 1 has stated that the 

accused persons stopped the bike of the informant/PW1 and demanded money 

from him. When PW 1 refused to give money, accused Tapan Das floored the 

bike of PW 1 and when PW 1 tried to lift his bike, the accused persons hit PW 1 

with a sharp weapon as a result of which PW 1 sustained injuries on his left 

eyebrow and blood oozed out of his nose. PW 1 also stated that the accused 

persons snatched away Rs. 15,000/- from him. PW 2 has corroborated the 

evidence of PW 1. PW 2 has stated in his evidence that while he was returning 

home from Kathalmura Chowk, he saw that a dispute had taken place between 

the informant and the accused persons. Thereafter, accused Tapan Das floored 

the bike of the informant and the accused persons fled away after assaulting PW 

1. When PW 2 tried to catch the accused persons he saw that PW 1 sustained 

injuries on his eyebrow. PW 4 also stated that in the light of his bike he saw that 

the accused persons were assaulting PW 1 with something as a result of which 

blood oozed out from the nose and forehead of PW1. But in his cross 



 

 
 

examination he deposed that he does not know which of the accused persons 

assaulted PW 1. PW 3, medical officer, has proved the medical report and stated 

that there is a linear cut injury over the left eyebrow of PW 1 where two stitches 

were given. PW 3 also stated that swelling over nasal bridge was seen, 

tenderness was present on palpation and mild bleeding was present from right 

nostril of PW 1. 

20. Heard the arguments made by Ld. APP and also heard the arguments of 

Mr. Nirmal Bharali, counsel for the defence. Ld. APP has submitted that the 

prosecution has succeeded in establishing the guilt of the accused persons. Ld. 

Counsel for the defence has submitted that there are discrepencies in the 

evidence of prosecution witnesses and the prosecution has not been able to 

prove the case beyond reasonable doubt. Counsel for the defence has stated that 

in the FIR the informant has stated that the accused persons hit him on his head 

but in his evidence he has not stated that the accused persons hit him specifically 

on his head. Again PW 1 has particularly stated the name of accused Tapan Das, 

who floored the bike of informant but PW 1 has not stated the name of the said 

accused in his statement recorded u/s 161 CrPC. Defence counsel also raised the 

fact that though PW 2 has stated in his evidence that he was returning home 

when he saw the incident, he had not stated before police that when he was 

returning home he saw the incident. But on perusal of the case diary, it is seen 

that PW 2 has stated that he saw the incident in front of the road which leads to 

his house. 

21. From the summary of the prosecution witnesses and the arguments put 

forward from both the sides, the fact that the accused persons assaulted the 

informant/PW 1 and the informant sustained injuries on his eyebrow and nose 

remains unshaken. PW 2 has corroborated the evidence of PW 1. The medical 

report which has been proved by PW 3 specifically reflects that there is a linear 

cut injury over the left upper eye brow of PW 1 of the size of 2 cm long and 0.5 

cm deep and active bleeding was also present. Injury was fresh and two 

numbers of stitches were given. Swelling was seen over nasal bridge, tenderness 

was present on palpation and mild bleeding was present from right nostril. 

22. I have also considered the arguments submitted by the defence counsel 

regarding the fact that there are discrepancies in the prosecution evidence. 

However, on perusal of the evidence, I am of the considered opinion that such 

discrepancies are minor and could not be considered fatal.  



 

 
 

 

23. The Supreme Court in the case of Bharwada Bhoginbhai Hirjibhai 

vs. State of Gujarat, (1983) 3 SCC 217 held that much importance cannot be 

attached to minor discrepancies. The reasons are obvious:  

(1) By and large a witness cannot be expected to possess a photographic 

memory and to recall the details of an incident. It is not as if a video tape is 

replayed on the mental screen. 

 (2) ordinarily it so happens that a witness is overtaken by events. The witness 

could not have anticipated the occurrence which so often has an element of 

surprise. The mental faculties therefore cannot be expected to be attuned to 

absorb the details.  

(3) The powers of observation differ from person to person. What one may 

notice, another may not. An object or movement might emboss its image on one 

person's mind whereas it might go unnoticed on the part of another.  

(4) By and large people cannot accurately recall a conversation and reproduce 

the very words used by them or heard by them. They can only recall the main 

purport of the conversation. It is unrealistic to expect a witness to be a human 

tape recorder.  

(5) In regard to exact time of an incident, or the time duration of an occurrence, 

usually, people make their estimates by guess work on the spur of the moment 

at the time of interrogation. And one cannot expect people to make very precise 

or reliable estimates in such matters. Again, it depends on the time- sense of 

individuals which varies from person to person.  

(6) Ordinarily a witness cannot be expected to recall accurately the sequence of 

events which take place in rapid succession or in a short time span. A witness is 

liable to get confused, or mixed up when interrogated later on.  

(7) A witness, though wholly truthful, is liable to be overawed by the court 

atmosphere and the piercing cross examination made by counsel and out of 

nervousness mix up facts, get confused regarding sequence of events, or fill up 

details from imagination on the spur of the moment. The sub-conscious mind of 

the witness sometimes so operates on account of the fear of looking foolish or 

being disbelieved though the witness is giving a truthful and honest account of 

the occurrence witnessed by him. Perhaps it is a sort of a psychological defence 

mechanism activated on the spur of the moment. 

https://indiankanoon.org/doc/207774/
https://indiankanoon.org/doc/207774/


 

 
 

Discrepancies which do not go to the root of the matter and shake the basic 

version of the witnesses therefore cannot be annexed with undue importance. 

More so when the all important "probabilities-factor" echoes in favour of the 

version narrated by the witnesses. 

 

24. In the backdrop of the above discussion and the decision of the Hon’ble 

Supreme Court, I am of the considered opinion that the accused persons 

assaulted the informant/PW 1 as a result of which he sustained injuries on his 

eyebrow and on his nose. However, I have not found any materials against the 

accused persons u/s 392 IPC. The prosecution has succeeded in proving the guilt 

of the accused persons u/s 323/34 IPC only. 

 

ORDER 

In light of the above discussions, Sri Brajen Das @ Biraj Das and Sri Tapan Das 

are found guilty of the offence under section 323/34 IPC and are convicted for 

the same accordingly. 

 

Probation 

I have considered the applicability of the benefits of the Probation of Offenders 

Act to the convict.  In the instant case, it is quite clear that the convicts have 

committed the offence as a result of which the informant sustained injuries on 

his eyebrow and nose. I am of the opinion that granting the benefits of probation 

might send a wrong message to the victim and also to the society. Moreover, a 

court of law is bound not just to see that the actual offender receives a 

punishment commensurate to his crime but also to see that potential offenders 

are deterred from committing a similar offence.  As such, I am disinclined to 

extend the benefits of the Probation of Offenders Act to the convict.   
 

Sentence 

I have heard the convicts, Sri Brajen Das @ Biraj Das and Sri Tapan Das, before 

sentencing them. I have also considered the quantum of sentence to be imposed 

upon them.  As such, considering the overall facts and circumstances of the case 

and keeping in view of that nature of the offence committed, the convicts, Sri 

Brajen Das @ Biraj Das and Sri Tapan Das, are sentenced to undergo simple 

imprisonment for 1(one) month and to pay a fine of Rs. 1,000/- (one thousand) 

by each convict which shall be payable to the informant, Sri Lachit Medhi. In 



 

 
 

default of payment of the same, the convicts shall undergo simple imprisonment 

for another 7 (seven) days. 
 

Their bail bonds are extended for a further period of 6 (six) months as per the 

provisions of Section 437-A, CrPC. 
 

Let a copy of the judgment be given to the convicts immediately free of cost as 

per Section 363(1), CrPC. The convicts are informed of their right of appeal 

against the judgment and order of conviction and sentence.   

 

Given in my hand and under the seal of this court on this the 21st day of 

May, 2018. 

 

 

 

Typed by me:       
  

Anurup Bordoloi 

Munsiff cum JMFC, Tihu      

 

 

 

(Sri Anurup Bordoloi) 

 

Munsiff cum JMFC, Tihu 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 
 

 

 

 

 

 

 

A P P E N D I X 

1. Prosecution witnesses: 

P.W.1- Sri Lachit Medhi 

P.W.2- Sri Dhiraj Medhi 

P.W.3- Dr. Tapan Talukdar 

P.W.4- Sri Dimbeswar Kalita 

P.W.5- Sri Victor Kalita 

P.W.6- SI Bhaskar Kalita 

 

2. Prosecution exhibits:  

Ext.1-  Ejahar 

Ext.2-  Seizure List 

Ext.3- Medical Report 

Ext.4- Sketch Map 

Ext.5- Charge-sheet 

 

3. Defence witness:  Nil 

 

4. Defence Exhibits:  Nil 

 

5. Court Witness:   Nil 

 

 

 

  Munsiff cum JMFC, Tihu 


